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DIRECTING VERDICTS. 



In order to comply with requests from members of the legal 
profession, I desire, through the columns of the Law Register, 
to give the reasons why I think a judge should never peremptorily 
direct the verdict of a jury in civil cases in Virginia: 

1. In the first place the directing of a verdict by the trial 
judge is an innovation, and is contrary to and a departure from 
the well-settled, long-established and all-sufficient practice in the 
courts of this state. 

In Ross v. Gill, 1 Wash. 89, it was said : 

"In England and in some of these states it is frequent prac- 
tice for the courts to direct the plaintiff to suffer a non-suit 
whenever they think the evidence insufficient to maintain the 
action, and that without consulting the wishes of the plaintiff. 
In Virginia no such practice has ever prevailed." Citing Thweat 
v. Finch, 1 Wash. 219; 4 Minor's Ins. 792-3. 

In Martin & Jones, Ex'ors of Fairfax v. Stover, 2 Call 414, 
it was said : 

"The court cannot be called on to instruct the jury to find for 
the defendants ; although some of the evidence is written testi- 
mony." 

In C. & O. Ry. Co. v. Rowsey, 108 Va. 632, it was said : 

"Even in those jurisdictions where the practice is for the court 
to direct a verdict, we apprehend that as applied to the facts in 
this case, such an instruction could not be approved." 

And again in Taylor v. B. & O. Ry. Co., 108 Va. 817, it is said 
that such a practice "is not in accordance with the practice in 
this state." 

In view of these and other authorities referred to in this arti- 
cle, it is manifest that whenever one of our courts peremptorily 
directs a verdict, that court departs from and violates the long- 
observed rule of practice in this state, and establishes a novel 
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procedure, which up to this time, has only been indulged in by 
those judges who have so recently started this innovation. 

2. Looking beyond our rule of practice of demurring to the 
evidence instead of directing verdicts to the reason for the rule, 
it is obvious that our courts could not have rightfully adopted 
any other rule, and it at once becomes apparent that the novel 
practice of directing verdicts is not only unnecessary to a due 
administration of justice, but is contrary to our laws, constitu- 
tion and institutions: 

(a) Section n of the Bill of Rights of Virginia, inter alia, 
provides: 

"In controversies respecting property and in suits between 
man and man, the trial by a jury is preferable to any other, and 
ought to be held sacred." 

Thus by our fundamental law the jury is made an integral part 
of the court, coordinate with the judge, for the trial of civil cases. 
It is the sole arbiter of the facts and all questions relating to the 
weight of the evidence and credibility of the witnesses are for its 
decision. 

The only ground upon which evidence is admissible to go to 
the jury is, that it is relevant and tends to prove the issue. If 
not relevant it should be objected to and excluded. If no evi- 
dence is admitted to prove the issue the jury would without be- 
ing instructed to do so thereupon return a verdict for lack of 
any evidence. If, however, the evidence is allowed to go to the 
jury because relevant and tending to prove the issue, then, unless 
it is demurred to, its weight and sufficiency are both questions 
for the jury and cannot become matters of law to be decided or 
passed upon by the judge, and when this is the case, it is the lazv- 
ful right of the litigants to have the jury pass upon the weight of 
the evidence, the credibility of the witnesses and decide the case 
upon the facts, and to have the litigation then and there termi- 
nated by a verdict, — the verdict being general or conditional ac- 
cordingly as a demurrer to the evidence has or has not been in- 
terposed. 

If the judge can pass upon the insufficiency of the evidence 
permitted by him to go to the jury and direct a verdict for the 
defendant, he can, of course, pass upon its sufficiency and direct 
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a verdict for the plaintiff ; yet every decided case that I have ex- 
amined has held that it is reversible error for the judge, unless 
a demurrer to the evidence is interposed, to pass upon its weight 
or sufficiency, and the credibility of the witnesses, and direct a 
verdict. 

In Southern R. R. Co. v. Cooper, 98 Va. 299, 302, it was said : 

"After the evidence for both plaintiff and defendant had been 
introduced, plaintiff in error moved the court to strike out all 
the evidence introduced by defendant in error, on the ground 
that, admitting every allegation therein proved to be true, it 
made no case against it, which motion was overruled, and an 
exception was taken, which constitutes the first assignment of 
error relied on here. 

"The exception is not tvell taken. Under oar practice, the 
only mode of taking away from the jury the determination of 
the weight to be given to evidence is by demurring to it." 

"A party proposing to dispute the legal force and effect of the 
evidence offered by his adversary, may demur to the evidence." 
4 Min. Ins. 748. 

In Tyree v. Harrison, 100 Va. 540, 544, it was said : 

"It is for the jury to pass upon the credibility of the wit- 
nesses, and upon the weight of evidence. When their verdict 
is rendered, courts have, it is true, a restricted power to review 
their findings as to the preponderance of the testimony; but the 
credibility of witnesses is exclusively for the jury." 

This restricted power of the court over the verdict of the jury, 
when no demurrer is interposed, can be exercised by the court 
only twice. Code of Virginia, § 3092. 

In Brook v. Young, 3 Rand. 104, esp. 111-112, it was said: 

"That the refusal to instruct on the first bill of exceptions was 
right. The questions related to the sufficiency of the evidence, 
and, therefore, improper for the Court to decide. Keel ct al. v. 
Herbert, 1 Wash. 203 ; Wroe v. Washington, 1 Wash. 357 ; Mor- 
ton & Jones v. Stovall, 2 Call 514. The appellant cannot object 
to the action, by motion to instruct. He should have demurred 
to the evidence. * * * The jury may find a special verdict, or 
reserve some question of law for the decision of the court. If 
not, the parties may, by a demurrer to the evidence, bring the 
whole law of the case before the court: or, may move to exclude 
inadmissible evidence ; or ask for instructions to the jury, as to 
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any point of law, arising out of the facts in the case. But here, 
the court, while exercising its unquestioned privilege of declar- 
ing the law, must be very careful not to overstep the line which 
separates law from fact. Any assumption of a fact, as proved; 
any opinion as to the weight, effect or sufficiency of the evidence 
submitted to the jury, will be an invasion of their province. Any 
application tending to elicit such opinion, should be overruled." 

Id., page 113-114: 

"In Ross v. Gill, 1 Wash. 87, it is said: 'If the Court admit 
improper evidence, an exception may be taken; but if the ques- 
tion depended on the weight of testimony, the jury, and not the 
court, are exclusively and uncontrolably the judges.' In Thweat 
& Hinton v. Finch, 1 Wash. 217, the same language is held. In 
Keel & Roberts v. Herbert, 1 Wash. 203, the Court below in- 
structed the jury, that the plaintiff's evidence was good and suf- 
ficient in law, to maintain the issue on his part. This Court say, 
'The District Court most certainly did wrong in directing the 
jury that the evidence was sufficient to maintain the issue. This 
was a question which belonged exclusively to the jury, and 
ought to have been left with them, without any such declara- 
tion or direction, unless the Court {by a demurrer to the evi- 
dence having been filed), had been compelled to decide upon it. 
The same doctrines are held in Wroe v. Washington, 1 Wash. 
257; Martin, etc. v. Stover, 2 Call 514; Fisher's Ex'r v. Duncan, 
1 Hen. & Munf. 563; Crabtree v. Horton, 4 Munf. 59; Fowler 
v. Lee, 4 Munf. 573; Whiteacre v. M'llhany, 4 Munf. 310; 
Bogle, etc. v. Sullivant, 1 Call 561.' " 

See in accord : Keel, etc. v. Herbert, 1 Wash. 203 ; Blinco v. 
Berkley, 1 Call 112; Grayson v. Commonwealth, 6 Gratt. 612; 
McDowell's executors v. Crawford, 11 Gratt. 377; Whitelaw v. 
Whitelaw, 83 Va. 43; Cornett v. Rhudy, 80 Va. 710; 4 Min. Ins. 
792-3. 

(b) Under our law when the evidence has been permitted to 
go to the jury, either party has a right to have the other, if the 
other wishes to test the sufficiency of the evidence, ( 1 ) to tender 
a demurrer to the evidence, and (2) to state in writing specific- 
ally the grounds of demurrer relied on, and (3) not to join in 
the demurrer until and unless the specific grounds upon which 
the demurrant relies are stated in writing, and (4) if after the 
grounds of the demurrer have been specifically stated in writing, 
he thinks that the evidence is not sufficient upon any of the points 
thus stated in the demurrer, he has the right to suffer a non-suit, 
or (5) if he thinks his evidence is sufficient to entitle him to a 
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verdict, he has the further right to have the court, in passing 
upon the sufficiency of the evidence, not to consider any ground 
not thus specifically stated in writing, and (6) to have the liti- 
gation terminated by a general verdict, if there is no demurrer; 
or by a conditional verdict awarding him damages, if a demurrer 
is interposed. See act relating to Demurrers to Evidence, ap- 
proved March 4, 1906. Pollard's Code Biennial, p. 384. 

When we consider what has always been the practice in this 
state along with the history of this act, it seems clear that the act 
is declaratory of what both the substantive law and the rule of 
procedure are now, and always have been, in this state, where 
either party desires the judge, and not the jury, to pass upon 
the sufficiency of the submitted evidence. By this act, this rule 
of practice has now been enacted into a positive rule of law, 
and this seemingly settles the question as to what the proper 
procedure now is in all cases where either party desires the 
judge and not the jury to pass upon the sufficiency of the evi- 
dence, and in such cases the judges cannot direct a verdict for 
the defendant without depriving the plaintiff of his lawful rights 
vouched safe to him by this act. 

(c) There is no necessity or reason whatever for our courts 
to adopt the unwise, inconvenient and novel practice of directing 
verdicts, for our remedies and procedure are now ample for 
the protection of the rights of the litigants without the judge, 
by directing verdicts, usurping the functions of the jury. 

The moving consideration on the part of those who seek to 
have the courts direct verdicts is a fear or a belief that jurors 
may not properly decide questions of fact, or that they may 
not be able to draw the proper inferences from facts offered 
in evidence, and that it is, therefore, necessary for the judge 
to direct them what kind of verdicts to find in certain cases. 

The implied assumption in these cases is that judges are better 
triers of fact than jurors. Such an assumption is contrary to 
the teachings of history and experience, to both the letter and 
spirit of our Bill of Rights and institutions and to the great 
principles underlying our system of jurisprudence, and to the 
conclusions of the most competent observers. 

Mr. Blackstone in vol. 3, chapter 23, at page 378 of his Com- 
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mentaries, after having stated the reasons why a decision and 
trial by the jury of the facts is preferable to any other, says: 

"Upon these accounts the trial by the jury ever has been, 
and I trust ever will be, looked upon as the glory of the English 
law. * * * 

"Great as this eulogium may seem, it is no more than this ad- 
mirable constitution, when traced to its principles, will be found 
in sober reason to deserve." 

Id., page 379. 

"But in settling and adjusting a question of fact, when in- 
trusted to any single magistrate, partiality and injustice have 
an ample field to range in; either by boldly asserting that to be 
proved which is not so, or by more artfully suppressing some 
circumstances, stretching and warping others, and distinguishing 
away the remainder. Here therefore a competent number of 
sensible and upright jurymen, chosen by lot from among those 
of the middle rank, will be found the best investigators of truth, 
and the surest guardians of public justice. * * * This, 
therefore, preserves in the hands of the people that share, which 
they ought to have in the administration of public justice, and 
prevents the encroachments of the more powerful and wealthy 
citizens." * * * 

Id., page 380. 

"It is, therefore, upon the whole, a duty which every man owes 
to his country, his friends, his posterity, and himself, to main- 
tain to the utmost of his power this valuable constitution in all 
its rights, * * * and, above all, to guard with the most 
jealous circumspection against the introduction of new and ar- 
bitrary methods of trial, which, under a variety of plausible pre- 
tences, may in time imperceptibly undermine this best preserva- 
tive of English liberty." 

In Myers v. Chicago, etc., R. Co., 95 F. R. 406, 414 (37 C. 
C. A. 137), Judge Caldwell, who had served nearly thirty-hve 
years on the bench of the Federal District and Circuit Courts, 
said that trial by jury was granted in the constitution, "because 
the people knew the judges were poor judges of the facts," 
and that "every day's experience confirms the wisdom of their 
action." 

In Davidson Steam Ship Co. v. United States, 205 U. S. 187, 
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191, the late Justice Brewer of the Supreme Court of the United 
States, quoting from an earlier decision of that court, said: 

"Twelve men of the average community, comprising men of 
education and men of little education, men of learning and men 
whose learning consists only of what they have themselves seen 
and heard, — the merchant, the mechanic, the farmer, the laborer, 
— these sit together, consult, apply their separate experiences of 
the affairs of life to the facts proven, and draw a unanimous 
conclusion. This average judgment thus given it is the great 
effort of the law to obtain. It is assumed that twelve men know 
more of the common affairs of life than does one man, that they 
can draw wiser and safer conclusions from admitted facts thus 
occurring than a single judge." 

These authorities show that a distinct disadvantage and great 
loss would occur to the litigants by the adoption of the practice 
of the judge directing verdicts, and thereby deciding cases upon 
the facts instead of the jury — the better trier of the facts. 

(d) Moreover the "law's delays" and expense are the most 
usual and gravest complaints against the administration of 
justice. Because of these, many people feel that it is better 
to give up their rights and endure losses and hardships rather 
than seek justice in the courts. Such a condition injures the 
people, militates against the profession, and is most unfortunate 
and can only breed dissatisfaction with our courts and present 
system of administering justice. Any practice, therefore, which 
tends to protract and make more expensive litigation ought not 
to be created or encouraged by the courts, but on the other hand 
should be most sternly suppressed. It is difficult to imagine a 
practice better calculated to cause delay and increase expense 
than that of directing verdicts. Under that practice, after the 
parties have offered their evidence, one or the other makes a 
motion for the court to direct a verdict against the other. If 
the motion is granted, the verdict is accordingly rendered and 
the case for the time being is ended without a determination of 
the amount of the recovery by the jury upon the facts. The 
party against whom the verdict is directed is seldom satisfied 
with the solitary decision by the judge of both the facts and 
the law, and accordingly takes an appeal from the judgment en- 
tered upon the directed verdict to the Appellate Court, — not for 
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the purpose of obtaining a final judgment as he would upon a 
demurrer to the evidence, but solely to establish his right to have 
a trial by jury of which the trial judge, after all the evidence zvas 
in, deprived him by directing a verdict. An examination of the 
cases in the jurisdictions where the practice of directing verdicts 
prevails shows that the trial judge more frequently errs and is 
oftener reversed in this class of cases than in any other. A re- 
versal means a new trial of the case, and after the case is tried 
the second time, usually another appeal to the Court of Appeals, 
and in this way just twice as much delay and expense are in- 
curred as would have been if a conditional verdict had been 
rendered by the jury in the first instance. 

An illustration of how the practice works in the Federal courts 
is to be found in the case of Warner v. B. & O., 168 U. S. 339. 
At the conclusion of the testimony the defendant moved the court 
to direct a verdict in its favor on the ground that the plaintiff 
was guilty of contributory negligence. The verdict was accord- 
ingly directed, and a judgment entered. An appeal was taken 
by the plaintiff to the Court of Appeals, which affirmed the de- 
cision of the lower court. An appeal was then taken to the 
Supreme Court of the United States, which reversed the de- 
cisions of the lower courts and held that it was for the jury to 
say whether the plaintiff had been guilty of contributory negli- 
gence. It then became necessary to try the case again with 
the probability that it would again find its way through the 
Court of Appeals and to the Supreme Court of the United 
States. Could it be considered strange under such circumstances 
that the plaintiff, even after the decision by the highest court in 
her favor, should be willing to settle for a less sum than she 
was justly entitled to rather than go through the whole proceed- 
ing again before justice would be finally obtained? Such a case 
shows strikingly the superiority of our own practice under which 
such results would not follow. In the first instance, the trial 
judge would have been compelled to submit the case to a jury 
and its verdict would have been final as to the facts unless it 
was obvious to the court that the jury had made a mistake, in 
which event only he could have granted a new trial. If the 
defendant, however, wished to have the sufficiency of the plain- 
tiff's evidence determined by the court, instead of bv the jury. 
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it could have demurred to the evidence, and the jury would 
have assessed the damages. The court would then have had 
ample time to fully and carefully consider the evidence instead 
of ruling hurriedly, as it is required to do upon motion to direct 
a verdict, and after having carefully reached a conclusion, the 
whole matter, if either party were dissatisfied, could be reviewed 
by the Court of Appeals and upon a decision by the court of last 
resort, the case would upon one appeal have been finally ended 
without the necessity of sending it back to be re-tried and to 
pass through the courts a second time. This advantage of our 
practice in the saving of time and expense in bringing the liti- 
gation to a final determination by a general or conditional ver- 
dict, is so great, especially when contrasted with the disadvan- 
tage of the practice of directing verdicts which results so fre- 
quently in requiring cases to be re-tried upon the facts at great 
expense and delay and the consequent risk of losing testimony 
and substantial right, that any possible advantage that may be 
claimed to arise from directing verdicts is too insignificant to 
amount to even a scintilla of reason in favor of its adoption. 

(e) Strikingly singular as it may sound to the profession, 
I know of no case in which any of those trial judges who have 
indulged in this innovation have sustained a motion to direct a 
verdict, except in damage suits on motions made by defendant 
corporations. Even though the judges have the power under 
our law, after admitting the evidence to go to the jury, to direct 
verdicts, which I deny, yet as the chief, if not the only, questions 
in damage suits are: (1) whether the defendant is guilty of 
negligence, (2) or the plaintiff is guilty of contributory negli- 
gence or assumed risk, — this is the last class of cases in which 
such a power, if it exists in the judge, should be exercised by 
him and to which he ought to extend and apply this novel, cir- 
cuitous, and dangerous procedure. 

See Carrington v. Ficklin, 32 Gratt. 670, esp. 676, where, 
discussing demurrers to evidence, the court said : 

"Notwithstanding some contrariety of decision, it cannot be 
doubted that the question of negligence, as a general rule, is 
a question of fact and not of law. There are exceptions, but 
the case must be a very clear one, says Mr. Chief Justice Cooley, 
in a well considered opinion, which would justify the court in 
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taking upon itself the responsibility of determining the question 
as one of law; for when the judge decides that a want of due 
care is not shown, he necessarily fixes in his own mind the 
standard of ordinary prudence, and, measuring the plaintiff's 
conduct by that, turns him out of court upon his opinion of 
what a reasonably prudent man ought to have done under the 
circumstances. He thus makes his own opinion of what would 
be generally regarded as prudence a definite rule of law. It 
is quite possible that if the same question of prudence were 
submitted to a jury collected from the different occupations of 
society, and perhaps better competent to judge of the common 
opinion, he might find them differing with him as to the ordinary 
standard of care. The next judge trying a similar case may also 
be of a different opinion, and, because the case is not clear, hold 
that to be a question of fact which the first has ruled to be one 
of law. Detroit & Milwaukee R. R. Co. v. Von Steinburg, 17 
Mich. R. 99, 120. 

"It is a mistake to say, as is sometimes said, that when the 
facts are undisputed the question of negligence is necessarily 
one of law. This is generally true only of that class of cases 
where a party has failed in the performance of a clear legal 
duty." 

Id., p. 677: 

"In Westchester, etc., R. Co. v. McElwee, 67 Penn. 
St. R. 311, 315 (decided in 1871), it is said, that negli- 
gence is always a question for the jury when the measure of 
duty is ordinary and reasonable care. In such cases, the stand- 
ard of duty is not fixed, but variable. Under some circum- 
stances a higher degree of care is demanded than under others. 
And when the standard shifts with the circumstances of the 
case, it is in its very nature incapable of being determined as 
matter of law, and must be submitted to the jury to determine 
what it is, and whether it has been complied with. See also 
Barron and others v. Eldridge and others, 100 Mass. R. 455, 
459; Sher. & Redf. on Negligence, § 11." See also Richmond R. 
Co., 64 Medley 549; Brighthope Rwy. Co. v. Rogers, 94 Va., 
443; N. & W. Rwy. Co. v. Burge, 84 Va. 63; Dunn v. Seaboard 
Air Line Rwy. Co., 84 Va. 645 ; B. & O. Rwy. Co. v. McKehzie, 
81 Va. 781. 

See in accord, C. & O. Railway Co. v. Farrow, 106 Va. 137, 
esp. 140 ; Grand Trunk Railway Co. v. Ives, 144 U. S. 408, esp. 
417; 1 Labatt on Master and Servant, p. 30. 

In conclusion, I contend that, when the evidence has been 
permitted by the court to go to the jury as relevant and tending 
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to prove the issue, then, unless a demurrer to the evidence 
is interposed, for the judge to direct a verdict is for him to violate 
the lawful and constitutional rights of the plaintiff, certainly 
in the following particulars: 

(1) To have the jury pass primarily upon the credibility 
of the witness, the weight of the evidence permitted by the 
judge to go to the jury, and to find the facts and draw the in- 
ferences from that evidence, and to then have the litigation ter- 
minated by a general verdict of the jury, if there is no demurrer, 
or by a conditional verdict ascertaining and fixing the amount 
of the recovery from the facts, if a demurrer is interposed. 

(2) To have the defendant, if he wishes to have the judge 
instead of the jury to pass upon the weight or sufficiency of the 
evidence, to tender a demurrer thereto, and to comply fully 
with our act relating to demurrers to evidence, approved March 
6, 1906, cited supra under section (b) of this article. 

(3) To the benefit of a third verdict of the jury which is 
secured to him by section 3292 of the Code, if there is no de- 
murrer, and the first two verdicts are set aside. 

(4) Not to be coerced into taking a non-suit by the court 
directing a verdict when the plaintiff has appeared, and when 
the court has permitted the evidence to go to the jury as ad- 
missible to prove the issue. 

(5) To have his sacred right of trial by a jury instead of 
by a judge in civil cases which is guaranteed and vouched safe 
to him by section 11 of our Bill of Rights, and not to deprive 
the parties litigant of their rights and property, without due 
process of law, which the judge would do when he usurps the 
province and undertakes to perform the functions of the jury, 
which is made a coordinate part of the court with the judge 
for the trial of civil cases. 

Therefore from every viewpoint, I regard this novel practice 
of peremptorily directing verdicts, which has recently been re- 
sorted to by some of our Circuit Court judges as not only a 
dangerous departure from our well known rules of procedure, 
and as unnecessary, unwise and inexpedient, but also as an in- 
excusable and unwarranted usurpation of the functions of the 
jury by the judge, and a clear violation of our laws and con- 
stitution, and as an attempt to substitute trial by the judge for 
trial by jury, and to prevent a speedy, inexpensive and final de- 
termination of just cases upon their merits, which is necessary 
to secure both our persons and properties and should be the 
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chief end and object of civil society and of all the courts in the 
administration of justice. The Judicial History of tnis and 
other countries shows that trial by jury has been found to be 
the best mode for investigating and deciding the truth of facts 
that has ever yet been established in any country, and every 
attempt to let the judge decide the facts instead of the jury 
is a step towards establishing one man power, which history 
shows to have ever been the -most despotic, dangerous and op- 
pressive of all forms of absolute government. 

M. J. Fulton. 



